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IN THE SUPREME COURT OF JOWA SEp 1 § 2008
_ OLERK SUPHRME COURY
STATE OF JOWA, SUP. CT. NO.
Dallas Co. No. FECR028426
Plaintiff-Appellant,
v.

MOTION FOR EMERGENCY STAY OF
RULING ON DEFENDANT’S
APPLICATION TO MODIFY TERMS OF
PROBATION TO PERMIT TRAVEL

PIERRE A. PIERCE

e Ner S N it e g S e

Defendant-Appellee.

COMES NOW the State of Iowa and requests a stay of the Ruling on Defendant’s
Application to Modify Terms of Probation to Permit Travel for Pierre Antoine Pierce dated
September 10, 2008 which allows Pierce to “fravel to France and live there while he is employed
to play professional basketball”. Ruiiné; on Defendant’s Application to Modify Terms of
Probation to Permit Travel, p. 6. (Exhibit A). The district court determined that “the conditions of
Defendant’s probation can be altered to allow him to travel and still achieve the stated purposes of
probation, which are to pfovide maximum opportunity for his rehabilitation and to pfotect the
community from further offenses by him”. Id., p. 4. The international travel permission was then
reinstated following a brief period ina Ruling on Probation Violation Report dated September 18,
2008. (Exhibit B). The State of Iowa, through the Jowa Department of Corrections, 5™ Judicial
District Department of Correctional Services seeks to stay the ordered conditions of probation
| allowing international tr.avel and to return Pierce to such conditions which are dictated by his
current Iowa probation officer consistent with his rehabilitative needs and objective to protect the

community.




I The underlying controversy stems from the probéfioﬁ supervision of Pierce which
was considered by the Jowa Court of Appeals in State v. Pierce , 752 N.W.2d 452 (Table), 2008
WL 2039314 (Iowa App. 2008). In that decision, the lowa Court of Appeals affirmed the denial
of Pierce’s request to be discharged early from probation. The present action follows that appeal
and stems from Pierce’s request to be allowed to travel to France to play basketball.

2. There is statutory authority which provides for an individual on probation to have
his or her supervision completed in another state. Chapter 9078 lowa Code (2007) see dlso Linn
County Sheriff v. lowa District Court for Linn County, 545 N.W.2d 296 (fowa 1996) (trial court
had authority to grant work release outside county of confinement). However, there is no known
statutory authority which would allow an individual probationer to have his or her supervision
completed while outside of the United States.

3. The federal authority which limits the ability of Pierce to serve his probation
outside of the United States is 18 U.S.C. Section 4100 (2007) which provides:

(a) The provisions of this chapter relating to the transfer of
offenders shall be applicable only when a treaty providing for such
a transfer is in force, and shall only be applicable to transfers of
offenders to and from a foreign country pursuant to such a treaty. A
sentence imposed by a foreign country upon an offender who is
subsequently transferred to the United States pursuant o a treaty
shall be subject to being fully executed in the United States even
though the treaty under which the offender was transferred is no |
longer in force..

(b) An offender may be transferred from the United States
pursuant to this chapter only to a country of which the offender
is a citizen or national. Only an offender who is a citizen or
national of the United States may be transferred to the United States.
An offender may be transferred to or from the United States only
with the offender's consent, and only if the offense for which the
offender was sentenced satisfies the requirement of double
criminality as defined in this chapter. Once an offender's consent to



sransfer has been verified by a verifying officer, that consent shall

be irrevocable. If at the time of transfer the offender is under
eighteen years of age, or is deemed by the verifying officer to be
mentally incompetent or otherwise incapable of knowingly and
voluntarily consenting to the transfer, the transfer shall not be
accomplished unless consent to the transfer be given by a parent or
guardian, guardian ad litem, or by an appropriate court of the
sentencing country, The appointment of a guardian ad litem shall be
independent of the appointment of counsel under section 4109 of this
title. :

(¢) An offender shall not be transferred to or from the United States
if a proceeding by way of appeal or of collateral attack upon the
conviction or sentence be pending.
(d) The United States upon receiving notice from the country which
imposed the sentence that the offender has been granted a pardon,
commutation, or amnesty, or that there has been an-ameliorating
modification or a revocation of the sentence shall give the offender
the benefit of the action taken by the sentencing country.

Id. (emphasis added).

3. The problem in this case is that there is no indication that Pierce is a citizen of
France or has otherwise qualified under the provision of the applicable federal
statutes. In addition, there may be other restrictions which would prevent Pierce from leaving the
United States.

4. Even if there were such authority for an lowa District Court to allow a
probationer to travel to France to pursue employment possibilities, such a determination would be
an abuse of discretion. While the district court crafted requirements that Pierce have petiodic
telephoné contacts, make written reports, and travel back to the United States every three months.

Ruling on Defendant’s Application to Modify Terms of Probation to Permit Travel, p. 5, Pierce

still would be in France and his probation supervisor in lowa.



5. There is a requirement that probation conditions be reasonable. Stafe v. Valin, 724
N.W.2d 440, 448 (Towa 2006). Allowing Pierce to reside in and another county and travel back
to Towa every three months amounts, in reality, to no supervision at all.

6.  IfPierce were to violate the terms of his Jowa probation while in France there
would be no method to discover such a violation or even monitor his behavior. Even if Pierce
were to violate the terms of his probations while in France, or failed to ever return, the State of
Towa would be forced into the expense and efforts of an international extradition to secure his
presence in lowa.

7. The result is that the State of lowa and the 5™ Judicial District Department of
Correctional Services is required to monitor the behavior of Pierce with no effective means to
carry out such supervision. The illusory prospect that supervision can be completed by Pierce
checking in via telephone or letter while in another country is an abuse of discretion by the district
court.

8. The result is similar to a request by a Wisconsin parolee who brought a civil rights
actions against a prohibition against his travel to the Philippines to marty a woman with whom he had
corresponded with while he was in prison. In considering such a claim the Seventh Circuit held:

That briﬁgs us to the merits of Williams's claims that his constitutional
rights to travel and to marry have been violated by Wisconsin. Itistrue
that the Supreme Court has recognized that under various constitutional
provisions including the privileges and immunities clauses of Article
IV and the Fourteenth Amendment, ordinary citizens have a protected
right to interstate travel. See, e.g, Saenz v. Roe, 526 U.S. 489,
498-504,1198.Ct. 1518, 143 L.Ed.2d 689 (1999). But, like prisoners,
see Meachum v. Fano, 427 U.S. 215, 224-25, 96 S.Ct. 2532, 49
L.Ed.2d 451 (1976), parolees such as Williams have no right to
control where they live in the United States; the right to travel is
extinguished for the entire balance of their sentences. See Alonzo v.
Rozanski, 808 F.2d 637, 638 (7th Cir.1986); Bagley v. Harvey, 718
F.2d 921, 924 (9th Cir.1983); see also Jones v. Helms, 452 1.8.412,
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419-20, 101 S.Ct. 2434, 69 L.Ed.2d 118 (1981) (explaining that a
person who has committed an offense punishable by imprisonment
does not have an unqualified right to leave the jurisdiction prior to
arrest or conviction).

More fundamentally, international travel is not the same as interstate
travel, even for free persons. See, e.g., Huig v. Agee, 453 U.S. 280,
306-07, 101 S.Ct. 2766, 69 L.Ed.2d 640 (1981); Califano v.
Aznavorian, 439U.S. 170, 176,99 S.Ct. 471, 58 L.Ed.2d 435 (1978).
For persons still subject to the restrictions of parole or its equivalent,
this distinction is even more important. To begin with, the state has no
inherent right to enforce its criminal Jaws or restrictions imposed
under those laws outside the United States. See Restatement (Third) of
Foreign Relations Law §§432(1) (1987). Only with the permission of
the foreign country in question may the law enforcement officers of one
country exercise powers in another one. Id §§ 432(2). Thus,
Williams's suggestion that the State of Wisconsin could just send him
to the Philippines in the custody of his parole officer is not a realistic
one. A host of formalities, which are out of the contro! of the State of
Wisconsin, would have to be satisfied before such a ploy was
effective: the State Department of the United States (and perhaps the
Justice Department as well) would need to agree to ask permission for
this'move from the Filipino authorities, and the latter would have to
agree. Wisconsin thus has entirely rational reasons for flatly
prohibiting parolees from traveling outside the country.

The fact that the state permits interstate travel under some
circumstances for parolees in no way undercuts its rule with respect
to international travel. The states are bound together by the federal
Clonstitution, after all, and the Constitution itself contains a number of
provisions that ensure the possibility of interstate cooperation in the
enforcement of criminal law. The list includes the Full Faith and
Credit Clause of Article IV, sec. 1; the Interstate Extradition Clause of
Article IV, §§ 2, cl. 2; and the Interstate Compact Clause of Article ],
§§ 10, cl. 3. The last of those three is especially relevant, as there is
in fact an Interstate Compact for Adult Offender Supervision, which
Wisconsin has implemented in Wis. Stat. §§ 304.16. The compact
provides a framework for the supervision of adult offenders who are
authorized to travel across state lines, “““in such a manner as to enable
each compacting state to track the location of offenders, transfer
supervision authority in an orderly and efficient manner, and, when
necessary, return offenders to their original jurisdictions.”” Id. §§
304.16(1)(a). Nothing of the sort exists internationally, and indeed,
Articlel, §§ 10, cl. 1 of the Constitution forbids individual states from
entering into any international treaties.
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Williams v. Wisconsin, 336 F.3d 576, 581-3 (7th Cir. 2003).

9. The same result in Williams is applicable to the case of Pierce. There is no authority for
Pierce to be allowed to travel to France to play basketball.

10.  The State of Iowa requests that this Cowrt sfay the provisions in the September 10,
2008 Ruling on Defendant’s Application to Modify Terms of Probation to Permit Travel and as
reaffirmed by the September 12, 2008 Ruling on Probation Violaﬁon Report which allowed such
international travel as a matter of law. If such a action is not taken to prohibit such action, but a stay
is otherwise granted, the State of Jowa will proceed with an application for discretionary review as
to the merits of the claim.

WHEREFORE, the State of [owa requests that the Ruling on Defendant’s Application to
Modify Terms of Probation to Permit Travel be stayed and that this Court determine that international
travel by probationers be prohibited or to allow this question to proceéd as an interlocutory' appedl.

THOMAS J. MILLER
Attorney General of lowa

Withid MY

WILLIAM HILL (AT0003532)
Assistant Attorney General

Special Litigation/Corrections
Hoover State Office Building

Des Moines, 1A 50319

Phone: 515-281-6162

Fax: 515-281-4902

E-mail: whill@ag state.ia.us
ATTORNEYS FOR DEFENDANT

Original filed.



Copy to:

Wayne M. Reisetter

Dallas County Attorney

207 North 9™ Street, Suite A
Adel, Iowa 50003-1492

Alfredo Parrish

Parrish, Kruidenier, Dunn, Boles,
Gribble, Cook, Parrish, Gentry
& Fisher L.L.P.

2910 Grand Avenue

Des Moines, lowa 50312-4205

Dallas County Clerk of Court
Dallas County Courthouse
801 Court Street

Adel, lowa 50003

Proof of Service
The undersigned certifies that the foregoing instrument was served

upon each of the persons identified as recelving a copy by delivery in the
following manner on September 18, 2008,

B8, Mait RFAX

Dliiand Detivery  ElOvernight Courder

DiFederal Express  ElOther
DFlectronically

[

Signatum j\t\M [} \VQ.Q\J\
9 5




[09/10/08  13:27 FAL 515 993 6991

DALLAS CO CLERK OF COURT

2002
INTHE IOWA DISTRICT COURT FOR DALLAS COUNTY% &= %
R
A
=L
STATE OF IOWA, 2 ° 2
Plaintif, Criminal No. FECR28426 2 8 =
: o) P
vs. RULING ON DEFENDANT’S -
APPLICATION TO MODIFY TERMS
PIERRE ANTOINE PIERCE, OF PROBATION TO PERMIT TRAVEL
Defendant.

THIS MATTER comes before the Court upon Defendant’s, Pierre Antoine Piarce,
Application to Modify the Terms of his p

robation to allow him to travel to Frarice to play
in & professional basketbalt league. A hearing on this matter was b

eld on September 8,
2008, at which the Defendant appeared personally and by his attomey,

Alfredo Parrish,
and the state of lowa by Dallas County Atiorney,

Wayne M. Reisetter. Having
considered the writien application,

the resistance, the testimony alicited at the hearing,
the exhibits, and oral arguments

of counsel, the Court rules as follows:
SUMMARY OF FACTS
The backg

round facts and proceedings through March of 2007 are set forth in
detall in the decision of the Courf of Appesls

of lowa filed May 14, 2008. No further
recitation of the prior proceedings Is necessary. 2008 WL2030314 (lowa App.). That
decision resutted from this court's dental of Defendant's Application to Discharge him
from probation of to modify the conditions of his probation. The Court of Appeals of
jowa affirmed the D

ietrict Court's finding that the purposes of probation had not been
satisfied and Defendant’

s court-ordered obligations had not been paid. In particular, the
Court found it was not unreasonable to require Defendant 10 participate in and

B PenGAD 500-631-698% :
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Giitomsetiiiy complets & sex offender realment program as a condition of his present

probatiorn.

On January 22, 2008, a report of viclations was fited by Defendant's probation
officer which report was supplemented by addendums filed January 22,2008, and
March 20, 2008. The report and addendums set forth violations by the Defendant of his
rules of probation including but not fimited to violations which fook place during a time
when Defendant was allowed to travel for the purpose of pursuing his basketball career.

A hearing was held on April 18, 2008, at which firme Defendant substantialy admitted
the violations alleged and was found in contempt and sentenced to 30 days in the
Dallas County Jail. Defendant served his time In jail without incident and was released.

On July 22, 2008, Defendant filed an "Application to Modify Terms of Probation o
Parmit Travel.” In his application, Defendant asserts that he has an opportunity to play
for a professional basketball team in the south of France if he is allowed to travel, He
states that the professional team with whort he has contraciad, if he is allowed to travel,
will make arrangements for him to continue his counseling and will allow hirrt to traved
hack to the United States for polygraph exams, if necessary. The application further
alleges that he has developed a "new, cooperative atfitide.” The “new, cooperative
attitude,” refers to a statement by his counselor, Debra Nickerson, PsyD., on July 16,
2008,

The state resists Defendant's application to modify the terms of his probation to
allow him to travel based upon his past violations of his supervisory resfrictions. The

state asserts that to allow Defendant to travel around Europe would deprive the
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" Bafendant of the benefit of sfficient probation supervision to ensure his rehabiliaton

and safety of the public.
Further Findings of Fact will be made if and when necessary in connection with
the Conclusions of Law.
CONCLUSIONS OF LAW
. The Findings of Fact are incorporated herein as Gonclusion of Law.
“The purposes of probation are to provide maximum
oppottunity for the rehabllitation of the Defendant and fo
protect the community from further offenses by the
Defendant and others,” lowa Code § 807.7.

The Judicial District Department of Correctional Services, subject fo the approval
of the Court, may impose conditions of probation and regulations to protnofe those
purp.os;es. lowa Code § 807.6.

Defendant has not requested to be discharged from probation. His requestis
lirmited to be given authority to travel to Europe o allow hil;ﬂ to pursue his basketball
career, Although the Court has no reason to question his mofive for making the
request, it must be determined whether he can be allowed to travel and still be
supervised in @ manner to ensurs fulfilment of the purposes of probation. Defendant
has fulfilled his financial obligations but has not completed the sex abuse treatment
program and counseling. Neither has he shown a consistent prograssion toward
meeting the ultimate goals of pmt;ation, as shown by the violations which led fo him
being found in contempt and sentenced to 30 days in the Dallas County Jail ih April of
2008. On the other hand, bls coungelor has noted that he developed “a new
cooperative attitude” since the time he was released from the Dallas County Jall in May

of 2008. Onfy time will tell whether this will continue.

3
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e Gourt denies Defendant’s request o travel in order to keep fighter

supervision on the Defendant, there is no way fo know whether the probation goals
have been met until after he is discharged. On the other fand, if he is allowed to travel
now like he probably will after he is discharged from probation, there will be time to
evaluate his progress ahd impoge consequences ifheis not éuccéssfut, including, but
not kmited to, imposing the original senfence. |

Allowing travel will in essence make it harder on the Defendant to mest his goals.
However, he will have the opporturity to be both successful in his chosen career and
successfully compléte the requi.rements of his prabation. This would be a win-wir
situation.

Thia Court is convinced that the conditions of Defendant’s probation can be
altered fo allow him to travel and still achieve the stated purposes of probation, which
are to provide maximum opportunity for his rehabilitation and to protect the community
from further offenses by him. |

The Defendant has approximately two years left on his probation. That is
sufficient fime to determine whether Defendant is going to continue with the prdgress
and growth that he has shown since he was released fmi‘ﬁ the Dallas County Jail and
for the Court to take further steps to enfori:e compliance, if necessary.

The next question is, what conditions can be reasonably imposed which will best
promote the purposes of probation and provide maximum supervision while he is
traveling. Because the same level of supervision will not be possible, Defendant should
enter into an amended contract with the Fifth Judicial District Department of Corrections

which will be modified from his pfesent contract fo take info consideration that
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Defendant will be traveling and fiving outside this }Ui’ISdIG'(lQﬁ unﬁl Juneof 2009 Th&! S

Department shali establish and impose reasoniable rules and regulations which will best
promote the purposes of probation under the circumstances of this case, which shall
include at a minimum the following:

1. Defendant shall continue his counseling as part of the sex offender
treatment program and as approved by the Department. 1t will be up fo fhe Defendant
to arrange for ihat counseling and have a plan approved prioi' to leaving his present
residence. Defendant shall execute any and all releases necessary for his counselor or
counselors to make regular periodic reports fo the Department,

2. Deferidant shall make periodic telephone contact with the Depariment as
deemed appropriate by the Department.

3. Defendant shall make periodic written reports 1o the Department as
deemed appropriate by the Department.

4, Defendant shall, at his m&n expense, fravel back to the United States at
three-month En’cefvals from the time of departure, to the location specified by the
Department for personal contact with his probation officer and shall submit, at the
request of his probation officer, to a polygraph examination.

5. Defendant shall submit o periodic substance abuse fests as deemed
appropriate by .the Depariment.

6. Defendant shall designate a contact person employed by his ernployer
who will have regular personal contact with Defendant and who will have full authority to
provide any and all Information requested by the Department throughout the time that

Defendant is permifted o trévei.
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Boot

T 1S THEREFORE ORDERED that Defendants Request £ pavelto France and

live there while he is amployed fo play professional basketball is granted.

IT 1S FURTHER ORDERED that the request to travet and five in France shall
terminate when he is no longer em;ﬁloyed under the present contract that he has
entered into, when he is no jonger able to play as @ result of injury or otherwise, even
though still under contract, or until June 15, 2000, whichever occurs first,

IT 18 FURTHER 'OR[‘}ERED that Defendant’s authority to fravel as provided
herein is conditioned on him entering into a modified probation confract approved in
writing by the Department prior to his departurs, which shall include, at a minimum, the
following:

1. Befendant shali continue his counseling as part of the sex offender
fregtment program at the same ievel. it will be up fo the Defendant to arrange for that
counseling and have a plan approved prior fo leaving his present residence. Defendant
chall execute any and all releases necessary for his counsélor and counselors fo make
regular perlodic reports to the Deparimert.

2. Defendant shall make periodic felephone contact with the Department as
deemed appropyiate by the Departiment.

3. Defendant shall make periodic writtert reports to the Department as
deemed appropriate by the Department.

4, Defendant shall, at his own expense, sravel back to the United States to
the location specified by the Department for personal contact with his probation officer

and shall submit, at the request of his pfoba’cion officer, to a polygraph examination.
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5 Defendant shall submit to persodtcsubstanceabusetas’tsasdeemed

appropriate by the Department.

6. Defandant shall designate a contact person smployed by his emﬁieyer
who will have regular personal contact with Defendant and who will have ful authority o
provide any and all information requested by the Depariment throughout the fime that
Defendart is permitted to ravel.

IT IS FURTHER ORDERED that supervision of the Defendant shali be
transferred back fo the lowa Depariment of Corrections at the me when Defendant
leaves his residence in Hinols to {ravel to France,

IT IS FURTHER ORDERED that when Defendant returns from France in June
2009 or earller, &s provided in this order, he shall immediately turn ﬁis pagsport over o

ihe Daflas County Clerk of Court to be held until further order of court.

Dated this dhy of September 2008,

MY

Y E(\ HUJ_SE, JUDGE
;

Fifth Judiciatl District of lowa

Original flled.

Copies fo:

Alfredo Parrish M b y M

290 Grand Avenug
Des Moines, 1A 50312



08/10/08 13:27 FaX 515 993 6881 DALLAS €O CLERK OF COURT oo

WayneRmeﬁer@@e é/u/ka | e

Dallas County Attormey
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STATE OF IOWA, g ERGH Griminal No. FECR028426
Plaintiff,
RULING ON PROBATION
v. VIOLATION REPORT
BIERRE ANTOINE PIERCE,
Defendant

THIS MATTER came before the Court on September 15, 2008, on & probation
violation repori filed on September 11, 2008. The Defendant appeared in person and
by his attmrney,'ﬁ\lfredo Parrieh. The siate appeared by Dallas County Attarney, Wayne
Reisetter, Also present was Defendant’s secondary case manager, Ty Castle. The
hearing was conducted by the judge who grarted probation,

The purpose of the hearing was for an infflal appearancelscheduling conference,
Prior to commencement of the proceedirgs, the parties stipulated that they W&re
prepared to present evidence to the court and that the hearing on the question of
revocation of probation shouid commence without further delay.

FINDINGS OF FACT

1. On Octaber 28, 2005, Defendant was adjudged guiity of Burglary in the

Third Degree in violation of lowa Code § 713.6A and sentenced fo an indeterminate

term In prison not fo exceed five years', Said sentence was suspended and Defendant

U Defendant was alse convicted of Assault with Intent to Commir Sexual Abuse, in vinlation of lowa Code
§709.14, and False Imprisonment, in violation of Iowa Code § 770.7, and Criminal Mischief in the Fowth Degree,
in violation of lowa Code § 716.6.

1
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placed on probation for a period of five years under supervision of the Fifth Judicial
District Department of Corrections.

2. Defendant entered into a probation contrar;t which provided in part that he
would follow any treatment conditions imposed by the supervising agent, ihctuding but
hot limited {o anger management classes and sex offender treatment. Defendant was
subsequently ordered fo participate In and complete a sex offender treatrnent program.
in connection therewith Defendant agreed to attend all freatment sessions on time and.
notify an appropriate staff member as s00n a8 possible about any sifuation that would
affect his atteridance or prompiness. The confract further provided that Defendant
understood that the only acceptable excuse for absence or lateness is 4 verifiable
medical emergency.

3. On July 22, 2008, Defendant filed an “Application t¢ Modify Terms of
Probation to Permit Travel.” Defendant asserted that he had an opportunity to play for a
professional basketball team in the south of France If he was allowed to travel. The

| state resisted the Application to Modify the terms of his probation to aflow him fo travel
and a hearing was scheduled for September 8, 20.0&

4. On September 8, 2008, hearing was held on Defendant's application to
modify the terme of his probation to allow him to travel. Following the completion of the
elvidenc:e and arguments ‘of lcounsel, the Court dictated its Findings of Fact and
Conclusions of Law into the record in the presence of the Defendant. The Court

subsequently Indicated to counsel that it would file a written rufing.



09/18/08 12:07 FAX 515 883 8801 DALLAS CO CLERK OF COURT , lgrond

8. “The Court conditioned Defandant's authority to travel on him entering &
modified probation contract approved in writing by the department prior {0 his departure,
which was to include, at a minimum, the following:

1. Defandant shalt continue his counseling as part of the sex affender
treatment program at the same level. |t will be up to the Defendant to arrange for
that counseling and have a plan approved prior to leaving his present residence.
Defendant shall execute any and alt releases necessary for his counselor or
counselors to make regular periodic reports to the Department.

2 Defendant shall make periodic tefephone contact with the
Department as deemed apprépriate by the Department,

3 Defendant shall make periodic written reports to the Deparitment as
deemned appropriate by the Depariment.

4. Defendant shall, at his own expense, fravel back to the United
States to the location specified by the Departrment for personal contact with his
probation officer and shall submit, at the request of his probation officer, o a
polygraph examination.

5. Defendarnt shall submit to periodic substance abuse fests as
deemed appropriéte by the Department.

6.  Defendant shall designate a contact person employed by his
employer who will have regular personal contact with Defendant and Wha will
have full authority to provide any and all informationt requested by the

Departrment throughout the time that Defendant is permitied to travel.
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8. In compliance with his rules of probation, and around the time relevant fo
these bmceedings, Defendant was atiending counseling sessions once g waek with
Debra F. Nickerson, PsyD., a licensed clinical psycho[ogisi. His last counseling seésiqn
prior 1o the hearing on September 8" was on September 3, 2008. At that session,
Defendant notified the counselor that he was sesking permission to travel to France and
that a hearing was g_oing to be held on the following Monday. Me further indicated that it
he was glven authority to travel, that he hoped to leave within a few days. Dr.
Nickerson testified that based on that information, she told him that if he did receive
authority {o travel, that she would not see him again. She further testifled that the
reason for telling Defendant that she wouldn't be seeing hini any more Is because she
didn't think he would be staying in the area fong enough to aftend any more
appointments.

7. ; It is undisputed that Defendant had an appointment to see Dr. Nickerson
ont September 10" to continue his treatment. It is unclear whether that appointment
was made on September 3, 2008, or whether that had been scheduled in advance of
September 3, 2008, as a part of Defendant’s ongoing treatment plan.

8. On September 10, 2008, Defendant made a telephone call to Dr.
Nickerson and advised her that he was leaving for France in three-four days, “sohe is
done witlh treatment.” He thanked her for helping him. Following that telephone cali, Dr.
Nickerson e-mailed the information to Laura Skach, Defendant's probation supervisor in
llinois. Officer Skach subsequently relayed the information to Ty Castle and asked for .

further direction on how to proceed with the Defendant. At that time Officer Skach had
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not yet received any offictal information regarding Defendant's penmnission {o leave the
countiry and go fo France.

9. Defendant testified in his own behalf. He reiterated the conversation with
Dr. Nickerson on September 3, 2008. He stated that it was his understanding that if he
received permission to travel, that he would not be going to any more appdintmeﬁts with
Dr. Nickerson. He further testified that he did in fact call Df. Nickerson prior to his
appointment to let her know that he woukd not be attending. He admitted that he had
not checked with hié probation officer o see if he needed fo continue going fo the
appointments with Dr. Nickerson until he was allowed fo leave for France but rather he
was simply relying on the statement Dr. Nickerson made on September 3, 2008.

10.  On orabout September 11, 2008, Defendant received notification of the
filing of the report of viclation based upon him canhcelling his appointment with Dr.
Nickerson on September 10, 2008. He immediately rescheduled the appointment with
Dr. Nickerson for September 12, 2008. He aftended that appointment and has o further
appointment scheduled for September 17, 2008.

11.  Further Findings of Fact will be made if and when necessary in connection
with the Conclusions of Law.
CONCLUSIONS OF LAW |
The Findings of Fact are incorporated herein as Conclusions of Law.
A probation revocation proceeding is a two-step process. The first step Is to
determine whether the person on probation has in fact acted in violation of one or more
rules or conditions of probation. If it I determined that the person did violate the rules

or condition of probafion, the Court must then determine the disposition. These two
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matlters can be combined in one heasing. Sfate v. Tech, 240 N.W.2d 658, 661 (lowa
1976, Rheuport v. State, 238 NW.2d 770, 773 (lowa 1978). This procedure has been
approved by statute unless prejudice would result there from. See §908.11, the Code,
2007,

The requisite degree of proof in a revocation proceeding is a preponderance of
the evidence. Rheuport at 772, Strict rules of evidence In criminal trials do not apply.
Rheuport at 772. ‘ |

| It is undisputed that Defendant violated the rule of probation which required him
to attend his counseling session on September 10, 2008. He had no official authority to
cance! that appointment and he had no medical excuse, However, it is also undisputed
that Dr. Nickerson indicated to Defendant that if he got permission o (ravel, that she
would probably not be seeing him again. Her statement was based on Defendant’s
indication to her that if he got permission to travel, he would be teaving within a few
Vdaysk After the Couﬁ rued that he would be able fo travel, Defendant called Dr,
Nickerson prior to his next appointment on September 10, 2008, and told her that he
had been given permission fo travel and that he would not be seeing her again. This
was consistent with the conyersa’fion that he had with Dr, Nickerson on September 3,
2008. On the other hand, it must be conceded that Defendant's own time table for -
leaving was not realistic in fight of the conditions that had been imposed by the Court.
He had not yet entered into a modified probation contract or secured his passport or
stbmitted a treatment plan satisfactory to the departmént to be followed while he is In

France.,
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Having concluded that Defendant technically violated the rules of probation, the
Couwrt must defermine the disposition. The Court could continue the probation and alter
the conditions of probation, including denying Defendant’s previous authority o travel,
hold the Defendant in contempt of court and sentence him to jail time while continuing
probation, arder the Defendant fo be placed in a violaior facility while continuing
probation, or require the Defendant (o serve the sentence imposed. § 908.11(4), the
Code (2007). |

in determining the appropriate dispositioh, it is necessary to consider any
mitigating circumstances. Those circumstances in this case involve reliance by the
Defendant on Dr. Nickerson's staterent that in the event that he was allowed, to travel,
that she would not be seeing him again. There is no evidence thai Dr. Nickerson
intended to alter Defendant’s conditions of probation by making that staterment, but it
appears she was simply relying on Defendant’s statement o her that he would be
leaving within a few days and realizing that there would probably not be time for any
further appointments with her. Defendant apparently took her at her word and was of |
the impression that he would be leaving in a few days, even though his excitement for
géing obviously clouded his thinking because the conditions imposed by the Court fo be
met before he could leave would take ﬁwore than a few days, possibly weeks.

The Court concludes that the cancellation by the Defendant of his counseling
appointment on September 10, 2008, was not a willful violation, but simply a
miacommi,lmication, Defendant did not ignore his appoinfment buf rather remembered it
and cailed and cancelled baséd upan his conversation with Dr. Nickerson a week

eatlier. The previous orders of the Court should not be changed éxcept to advise the
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Defendant and make it perfectly clear that all conditions of probation remain in effect
untll he enters into a new probation contract, Thereafter, his rules and conditions of
probation will be guided by the new coniract. Defendant’s authority to travel is

reinstated pursuant to the Court's order entered Seplember 10, 2008.

el

GREG@?&YA MDGB
Fifth Judicial tnct f lowa

80 ORDERED.

Dated this g QAHAay of September 2008,

Original filed.
Copies to;
e Wayne Reisetter
% Dallas County Atftorney
fO 207 N, 9" Street, Suite A
Adel, Towa 50003
Alfrcdo Parrish

2910 Grand Avenue
Des Moines, lowa 50312



